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How to Turn a Losing Streak into Wins:
The FTC and Hospital Merger Enforcement
B Y L I S A J O S E FA L E S A N D PA U L F E I N S T E I N

F

ROM THE MID-1990 S TO THE EARLY
2000s, the Federal Trade Commission lost a string
of hospital merger cases. (See chart at page 33.)
During this time period, federal courts throughout
the United States repeatedly rejected FTC attempts
to block hospital mergers.1
For example, twice during the 1990s, the Eighth Circuit
denied FTC challenges on grounds that the FTC had failed
to meet its burden of establishing the relevant geographic
market because the FTC’s alleged geographic markets were
too narrow.2 In the latter of the two cases, FTC v. Tenet
Health Care Corp., the Eighth Circuit went so far as to characterize the FTC’s narrow geographic market definition and
the resulting high market share assigned to the merging hospitals as “contrived” and “absurd.” 3 Even in cases where the
FTC successfully established a relevant geographic market,
the FTC still lost.4 In FTC v. Butterworth Health Corp., for
example, the district court denied the FTC’s motion for preliminary injunction because, in part, the FTC “ultimately
failed to show . . . that [the merged entity’s] market power
[would be] likely to be exercised to the detriment of the true
consumers of these health care services.” 5
By the early 2000s, FTC Commissioners were publicly
discussing the agency’s losing streak and acknowledging that
“the template for trying hospital merger cases that was used
with great success in the 1980s and early 1990s no longer
works.” 6 As a result of these discussions, in 2002, under the
leadership of then-Chairman Timothy J. Muris, the FTC
established a new merger litigation task force to help select
the best cases to bring. The FTC also launched a retrospective study of consummated hospital mergers in several cities
to “obtain useful real-world information, [that would allow]
the Commission to update its prior assumptions about the
consequences of particular transactions and the nature of
competitive forces in health care.” 7 The study provided the
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FTC with evidence of actual anticompetitive effects and led
to the FTC’s 2004 challenge in Evanston—the FTC’s first
victory in a hospital merger in well over a decade.8
Since Evanston, the FTC has been on a winning streak that
includes three successfully litigated merger challenges and at
least four hospital acquisitions where the parties either abandoned or settled after the FTC challenged the deal or threatened a challenge.9 Most significant in this string of successes was the FTC’s abandonment of the Elzinga-Hogarty test
to define the relevant geographic market based on patient
inflow and outflow data. Instead, the agency now demonstrates competitive harm by showing that the proposed acquisition eliminates the ability of health insurance companies to
exclude the acquisition target hospitals from their provider
networks. This increases the merged hospitals’ bargaining
leverage in contract negotiations for their services, which
ultimately leads to higher prices.10
This article begins with a discussion of Evanston and how
it laid the groundwork for future FTC victories in the hospital merger and physician group acquisition areas. It then
describes the FTC’s string of successful post-Evanston challenges, highlights their significance, and posits a theory as to
what has changed in FTC enforcement, as well as what is yet
to come.
Evanston
In 2000, Evanston Northwestern Healthcare Corp. (ENH)
acquired Highland Park Hospital. The acquisition combined
ENH’s Evanston and Glenbrook Hospitals with Highland
Park Hospital, the nearest hospital to the north. The three
hospitals are located in an affluent Chicago suburb and form
a geographic triangle, with Lake Michigan on its eastern border. At the time of the merger, the FTC reviewed the proposed acquisition pursuant to the Hart-Scott-Rodino Act
and allowed it to proceed.
However, in February 2004, following the FTC’s retrospective study of consummated hospital mergers, the FTC
issued an administrative complaint seeking to “unwind” the
acquisition and alleging that, as a result of the acquisition,
ENH was able to raise the prices it charged to health insurers far above the price increases of other comparable hospitals.11 In October 2005, the Administrative Law Judge sided
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Since Evanston, the FTC has been on a winning streak
that includes three successfully litigated merger
challenges and at least four hospital acquisitions
where the par ties either abandoned or settled
after the FTC challenged the deal or threatened
a challenge.

with the FTC and ordered the divestiture of Highland Park
Hospital.12 ENH appealed this decision to the Commission.13
In August 2007, the Commission unanimously affirmed
the Administrative Law Judge’s decision. The Commission
held that the merger enabled ENH to exercise market power
in the traditional market for “general acute care hospital services” and thereby raise prices to supracompetitive levels.
According to the Commission, post-merger price increases
demonstrated that ENH had market power as a result of the
acquisition, and that the relevant geographic market in which
to analyze the transaction was the geographic triangle formed
by the three ENH hospitals.14
Actual Competitive Effects Equals Relevant Geo graphic Market. In addition to ending the FTC’s losing
streak, Evanston is significant because it announced the
Commission’s thorough rejection of its prior approach to
geographic market definition, a critical and typically dispositive aspect of hospital merger challenges.15 Traditionally, the
agency relied on empirical and quantitative evidence of where
patients could turn in the event of a hospital’s anticompetitive price increase.16 Such empirical evidence included patient
origin and flow data, which was used to show where the
patients lived and how far they travelled for health care services. The Elzinga-Hogarty test was applied to patient flow
data to determine the boundaries of the geographic market
based on whether patients moved into or outside of a geographic market to obtain hospital services.17
In Evanston, the Commission left all that precedent on the
cutting room floor and instead used a streamlined approach
to geographic market definition. It cited post-merger price
increases as evidence of actual competitive effects, demonstrating a relevant geographic market comprised of the area
“directly proximate to the three ENH hospitals.” In so doing,
it rejected the Administrative Law Judge’s finding that the
geographic market included four other nearby hospitals that
would have the ability to constrain ENH hospital pricing.18
The FTC’s Silver Bullet: Redefining Hospital Market Power. Commissioner J. Thomas Rosch’s concurring
opinion in Evanston, with its focus on the merged entity’s
increased bargaining leverage with health plans, was equally,
if not more important, as the Commission’s opinion. In
holding that the merger enabled ENH to raise prices above
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competitive levels, the Commission found that the merged
hospitals were each other’s closest substitutes. Commissioner
Rosch’s concurring opinion, however, framed the issue differently: he viewed the merged hospitals as competing with
each other not only as individual hospitals but also in the
sense that “MCOs [managed care organizations] wanting to
compete effectively for insureds located within the geographic
triangle bounded by the three ENH hospitals viewed
Evanston and Highland Park as each other’s ‘next best substitute’ in forming networks for that purpose.” 19 He thus
argued that the merger’s primary effect “was to eliminate
competition between Evanston and Highland Park for inclusion in MCO hospital networks.” 20 This theory of anticompetitive effects—that hospitals may be able to exercise market power through their increased leverage in negotiating
with health plans—has since defined the FTC’s approach to
litigating subsequent hospital merger challenges.
Hospital Merger Cases Since Evanston
Since its victory in 2007, the FTC has successfully challenged
a string of proposed hospital mergers by employing the strategies adopted in Evanston.
Inova. The first such victory came just one year after
Evanston in 2008, when the FTC successfully challenged a
proposed acquisition by Inova Health System Foundation
(Inova) of Prince William Health System, Inc. (PWHS).21
Inova, the largest hospital system in Northern Virginia, consisted of five hospitals across Fairfax and Loudon Counties,
while PWHS operated one hospital in adjacent Prince
William County. The hospitals signed an acquisition agreement in August 2006 but had not consummated the transaction when the FTC challenged it in May 2008.22
On May 12, 2008, the FTC sought a preliminary injunction to halt the merger until the conclusion of an administrative hearing and appeal process at the FTC on the antitrust
merits. The FTC had initiated the administrative proceeding
just days earlier when it issued a complaint charging that the
merger would likely lead to higher prices and reduced quality in the Northern Virginia market for general acute-care
inpatient services. According to the FTC, after the merger,
Inova would control approximately 73 percent of the licensed
beds in Northern Virginia and six hospitals, and only four
independent hospitals would remain. As Commissioner
Rosch’s concurring opinion in Evanston portended, the FTC
alleged that Inova and PWHS were close competitors in
Northern Virginia for the provision of general acute-care
inpatient services and that this close competition enabled
health plans to negotiate to keep health care prices down,
most significantly at PWHS. The merger would have eliminated this competitive constraint and potential independent
hospital alternative for health plans, leading to price increases at PWHS and Inova.23
Just four weeks after the FTC initiated the lawsuit, and
prior to a decision on the preliminary injunction, Inova and
PWHS terminated their merger agreement. In a press release,
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the hospitals attributed this decision to the “unusual process
changes by the [FTC that] threatened to prolong completion
of the merger by as much as two years, which both health systems believe[d] was not in the best interest of the communities they serve.” 24
Changing the Litigation Model. Inova marked a dramatic and unusual departure from the FTC’s procedural
approach to merger challenges, and involved changes that significantly undermine merging parties’ incentives and willingness to litigate against the FTC, regardless of the strength
of the parties’ case.25 Most notable was the FTC’s announcement at the commencement of its administrative proceeding
against the hospitals that regardless of the outcome of the preliminary injunction proceeding in federal court, the FTC
would proceed with the administrative case. This represented a 180-degree flip on more than a decade of prior policy
and practice at the FTC, where if the FTC lost in the district
court preliminary injunction action, it typically terminated
the administrative case. As one comment noted, this policy
change seemed “designed to enhance FTC adjudicative influence in merger antitrust litigation by sending the message
that the case would go forward no matter what happened in
district court.” 26











  
 
 
 
 
 


Since Inova, although the FTC has refrained from announcing that it will proceed with its administrative cases at
all costs, the agency has continued to file administrative complaints and motions for preliminary injunctions simultaneously. Although this is not an FTC strategy that began with
Inova, nor is it exclusive to hospital mergers, it is unique to
the FTC (as compared to the Department of Justice) and has
become a hallmark of FTC success in hospital merger
enforcement.27 The FTC has successfully utilized this procedural approach in each of its hospital merger cases since
Evanston.
Rockford Health System. The FTC scored another victory in April 2012 when the U.S. District Court for the
Northern District of Illinois granted the FTC’s request for a
preliminary injunction blocking OSF Healthcare System
from completing its proposed acquisition of Rockford Health
System.28 OSF owned six acute-care hospitals in Illinois,
including a hospital in Rockford, Illinois, which was where
Rockford’s only hospital was located. Both hospitals also
employed physician groups located in the Rockford region.
OSF agreed to acquire Rockford in January 2011 but, in
November 2011, the FTC challenged the proposed acquisition charging that it would substantially reduce competition
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among hospitals and primary care physicians in Rockford,
Illinois. Consistent with its usual procedure, the FTC filed an
administrative complaint and sought a preliminary injunction in federal district court. The FTC specifically identified
two problematic markets in the Rockford area. The first was
general acute-care inpatient services, where the FTC alleged
a merger to duopoly in which OSF would control 64 percent
of the market and face only one competitor. The second was
primary care physician services, where the acquisition would
combine two of the three largest physician groups and give
OSF control of over 37 percent of the market.29
In granting a preliminary injunction, the district court
agreed with the FTC in holding that the agency met its burden by establishing that the transaction would result in a
highly concentrated market for general acute-care services
(GAC), in which OSF’s pricing would not be sufficiently
constrained by other hospitals. However, the court indicated that the FTC’s case regarding the market for primary care
physician services was weaker because of the lower combined
market shares and because “the market [was] not subject to
the same prohibitive barriers to entry that exist[ed] in the
GAC market, and the bargaining leverage held by large insurance companies with respect to physician contracting [was]
different than what would [have] exist[ed] in contracting for
GAC services if the merger [had taken] place.” 30 Nevertheless, OSF and Rockford abandoned the transaction shortly after the preliminary injunction was issued.31
Notably, in determining the relevant market and competitive effects, once again the Commission and the court
focused on the bargaining dynamics that would exist between
the hospitals and managed care organizations.
Reading Health System. Later in 2012, the FTC again
successfully challenged a hospital merger, this time without
a district court ruling. In November 2012, the FTC moved
to block Reading Health System’s proposed acquisition of the
Surgical Institute of Reading L.P. (SIR)—an acquisition that
the merger partners agreed to in May 2012. Reading Health
was located in Berks County, Pennsylvania, and consisted of
Reading Hospital, which provided general acute-care services, as well as accompanying teaching facilities in West
Reading, Pennsylvania. SIR was a physician-owned surgical
specialty hospital located in Wyomissing, Pennsylvania, within Berks County. It had 15 licensed beds and provided a
range of inpatient and outpatient surgical services, including
ENT, orthopedic, spine, and general surgical services.32
The FTC’s administrative complaint alleged that the acquisition would reduce competition in four markets where
Reading Health and SIR competed. In each market, the proposed deal would have reduced the number of competitors
from 3-to-2 or 4-to-3, and resulted in Reading Health/SIR
combined market shares ranging from 49 percent to 71 percent. The specific markets cited by the FTC were: inpatient
orthopedic/spine surgical services; outpatient orthopedic/
spine services; outpatient ENT surgical services; and outpatient general surgical services. This identification of four sep3 4
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arate and highly specialized markets departed from the FTC’s
long-standing approach to product market definition, which
had its origin in cases from the 1980s, in which it defined the
relevant product market as a bundle of “general acute-care
inpatient services.” 33 And while the merging hospitals did
overlap in these services, as one comment pointed out, “[T]he
overlaps comprised just a small subset of the full range of
services provided by the acquirer (Reading Hospital) and
fewer than all the services provided by the seller (Surgical
Institute).” 34
In line with its other successes, the FTC further alleged
that the proposed deal would have increased Reading
Health’s already significant negotiating leverage with commercial health plans, enabling it to raise the reimbursement
rates that health plans pay to it for services.35 Just one month
after the FTC filed its complaint, Reading Health and SIR
abandoned the transaction.36
ProMedica. While Rockford and Reading Health were
proceeding, the FTC was also engaged in two high-profile litigation challenges to hospital mergers that would ultimately
prove successful. The first involved the FTC’s challenge of
ProMedica’s August 2010 acquisition of St. Luke’s Hospital
in Toledo, Ohio. Prior to the acquisition, ProMedica operated
three general acute-care hospitals in Lucas County, Ohio.
St. Luke’s was an independent general acute-care hospital in
Maumee, Ohio, in the southwest Toledo area. ProMedica and
St. Luke’s consummated the deal under a “hold separate
agreement” designed to preserve St. Luke’s as an independent competitor while the FTC investigated the potential anticompetitive effects of the transaction.37
In January 2011, the FTC challenged the consummated
transaction alleging that the acquisition of St. Luke’s would
reduce competition and allow ProMedica to raise prices for
general acute-care hospital services, as well as inpatient obstetrical services in Lucas County. Specifically, the FTC alleged
that the merger was 4-to-3 in the market for general acutecare services and 3-to-2 in the market for inpatient obstetrical services. According to the FTC, ProMedica would have
had a market share of almost 60 percent for general acute-care
services, and more than 80 percent for inpatient obstetrical
services. In March 2011, the U.S. District Court for the
Northern District of Ohio granted the FTC’s request for a
preliminary injunction and, in January 2012, the Chief
Administrative Law Judge ruled in favor of the FTC and
ordered ProMedica to divest St. Luke’s to an FTC-approved
buyer within six months.38
The Administrative Law Judge’s decision was affirmed by
the Commission in March 2012. The Commission affirmed
the Administrative Law Judge’s decision on liability, but
defined the market for general acute-care inpatient hospital
services somewhat differently, excluding sophisticated tertiary services from its scope on the grounds that St. Luke’s did
not generally provide tertiary services and because including
them could obscure the analysis of competitive effects.39 The
Commission also concluded that the combination was like-

ly to substantially lessen competition in the separate market
of inpatient obstetrical services sold to commercial health
plans.40 ProMedica appealed the Commission’s decision to
the Sixth Circuit, which upheld it in its entirely in April
2014.41
Significantly, the Sixth Circuit rejected ProMedica’s efforts
to discredit the FTC’s product market definition, whereby
the FTC “unbundled” inpatient obstetrical services from
general acute-care services, a departure from the FTC’s longstanding approach to market definition.42 The court underscored that “[t]here are no market forces that bind primary,
secondary, tertiary, and OB services together like a plywood
sheet.” 43 The court also upheld the FTC’s approach to geographic market definition, which was based on an area of
local competition, Lucas County, Ohio, instead of the purchaser’s primary service area (PSA). Prior to ProMedica, the
FTC had often defined the relevant geographic market as the
acquirer’s PSA, including in Reading Health, a case pending
at the time of the ProMedica challenge. The Commission’s
use of yet another simplified approach to define geographic
market again reflects the Commission’s rejection of the
Elzinga-Hogarty test in Evanston.
Phoebe Putney. Another high-profile case that was proceeding during Rockford, Reading Health, and ProMedica
involved the December 2010 acquisition of Palmyra Health
Center by Phoebe Putney Health System, an acquisition that
gave Phoebe Putney control over the only two hospitals in
Albany, Georgia, and a combined market share of allegedly
more than 85 percent. The FTC moved to block the merger in April 2011 and, after protracted litigation with regard to
whether the merger was immune from antitrust scrutiny
under the state action doctrine (litigation which the FTC
won at the Supreme Court 44), the parties ultimately settled.45
Although the case is most notable for the FTC defeating the
application of the state action doctrine as a defense, and
requiring a unique remedy,46 it is also yet another example of
Commissioner Rosch’s concurrence in Evanston at work.
Specifically, the FTC moved to block the merger on grounds
that the deal would reduce competition by allowing the combined entity to raise prices charged to commercial health
plans for general acute-care hospital services.47
Challenges to Hospital-Physician Group
Acquisitions
In addition to its successful challenges to hospital mergers,
one of the most significant developments since Evanston is
the FTC’s focus on physician group acquisitions by hospitals.
Such vertical integration typically has not raised the same
level of antitrust concerns as hospital mergers, perhaps
because of the view that that there are low entry barriers in
physician services markets and that the bargaining dynamics are different than those in hospital services markets.48
Recent FTC enforcement actions, however, prove that such
acquisitions, while usually procompetitive, can be successfully challenged under the same theories of harm used to

challenge hospital-hospital mergers—namely, that the
increased bargaining leverage of the merged entity will enable
it to raise prices to health plans. Such challenges have also
been made possible, at least in part, by the FTC’s more precise analysis of markets, which was, in turn, made possible by
the abandonment of the Elzinga-Hogarty test in Evanston.
Renown Health. The FTC’s first successful challenge of
a physician group acquisition involved Renown Health’s
acquisition of Sierra Nevada Cardiology Associates (SNCA)
and Reno Heart Physicians (RHP).49 At the time, Renown
Health was the largest provider of acute-care hospital services in northern Nevada. Before the acquisitions, Renown
Health did not employ any cardiologists, and virtually all of
the cardiologists in the Reno area were affiliated with SNCA
or RHP. In late 2010, Renown Health acquired SNCA’s
medical practice and hired its 15 cardiologists practicing in
the Reno area. Subsequently, in March 2011, Renown Health
acquired RHP and hired its 16 Reno-area cardiologists.
Notably, the employment contracts between Renown Health
and the newly hired cardiologists included non-compete provisions, which effectively prevented them from joining medical practices that competed with Renown Health.50
As a result of the acquisitions and non-compete clauses,
the FTC contended that Renown Health employed 88 percent of the cardiologists in the Reno area.51 The FTC alleged:
After the consummation of the transaction with its combination of the two largest cardiologist physician groups in the
Reno area, health plans can no longer threaten, implicitly or
explicitly, to exclude Renown Health or the cardiologists
employed by Renown Health. This substantially reduces the
health plans’ bargaining power, and substantially increases
Renown Health’s bargaining power, when negotiating rates
for adult cardiology services in the Reno area.52

These allegations suggest that the consolidation would
lead to higher prices for adult cardiology services in the Reno
area. In August 2012, rather than fight it out in court,
Renown Health agreed to settle the charges and release its
staff cardiologists from their non-compete contract clauses,
allowing up to ten of them to join competing cardiology
practices.53
The FTC’s success in this case demonstrates that it intends
to use its theory of harm from hospital-hospital mergers
(increased leverage over rate negotiations with health plans)
in the context of hospital-physician group acquisitions—and
at least one potential litigant preferred to settle rather litigate
against that theory. Moreover, the FTC relied on a remarkably
precise market definition—the market for adult cardiology
services in the Reno area—a far cry from the Commission’s
“general acute-care inpatient services” market definition preEvanston.
St. Luke’s. More recently, the FTC successfully challenged St. Luke’s Health System’s December 2012 acquisition
of Saltzer Medical Group P.A.54 At the time of the acquisition,
St. Luke’s, which is headquartered in Boise, Idaho, owned
and operated six hospitals. Saltzer, located in Nampa, Idaho,
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was Idaho’s largest independent, multi-specialty physician
practice group with approximately 44 physicians. Saltzer’s
specialties included family practice, internal medicine, and
pediatrics. In March 2013, the FTC filed a complaint in the
U.S. District Court for the District of Idaho seeking to block
the acquisition.55 Two rival hospitals also filed complaints.56
The FTC alleged that the combination would give St.
Luke’s the market power to demand higher rates for health
care services provided by primary care physicians (PCPs) in
Nampa, Idaho and surrounding areas.57 According to the
FTC, the acquisition created a single dominant provider of
adult PCPs services in Nampa, with the combined entity
commanding nearly a 60 percent share of the market. Once
again, the FTC’s theory of harm was that the acquisition
increased St. Luke’s bargaining leverage with health care plans
and made an alternative network of health care providers
that did not include St. Luke’s or Saltzer’s PCPs far less attractive to employers with employees living in Nampa.58
In January 2014, the district court sided with the FTC and
ordered St. Luke’s to fully divest itself of Saltzer’s physicians
and assets. The court found that the combined entity included 80 percent of the PCPs in Nampa, making it the dominant provider in the Nampa area for primary care, and as
such, it would have significant bargaining leverage over health
insurance plans.59 According to the court, such market power
would enable the combined entity to “(1) negotiate higher
reimbursement rates from health insurance plans that will be
passed on to the consumer, and (2) raise rates for ancillary
services (like x-rays) to the higher hospital-billing rates.” 60
The case has since been appealed to the Ninth Circuit, and
is expected to be heard in late 2014 or early 2015.61
Like Renown Health, St. Luke’s is important for the
remarkably precise market definition alleged by the FTC
and approved by the court. In addition, St. Luke’s underscores
the tension between the antitrust laws and the Affordable
Care Act, and the need to ensure that efficiency claims are
supported by empirical evidence. The court applauded “St.
Luke’s desire to improve quality and reduce costs by moving
toward value-based or risk-based care and away from fee-forservice care” and acknowledged that the acquisition “was
intended by St. Luke’s and Saltzer to improve patient outcomes.” 62 However, the court concluded that the claimed
efficiencies were not merger-specific and thus were not cognizable.63
Conclusion
In the span of less than ten years, the FTC has gone from losing to winning every hospital merger challenge it brings.
Moreover, the Commission has expanded the playing field by
successfully challenging hospital acquisitions of physician
practice groups. This did not happen overnight. Rather, it
was due to a conscious effort by the Commission to find a
way to be successful, even if this meant theoretical and procedural changes. In Evanston, the Commission made the critical decision to define the relevant geographic market based
3 6
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on actual competitive effects and reject the longstanding
Elzinga-Hogarty test. Consequently, much of the Commission’s recent success since is attributable to its ability to more
precisely define markets and to determine competitive effects
based on the merged hospitals’ increased bargaining leverage
over health insurers in rate negotiations. Nowhere is this
more true than its recent victories in Renown Health and St.
Luke’s—two proposed acquisitions of physician practice
groups.
The FTC will continue to be active in hospital-hospital
and hospital-physician mergers as hospitals pursue integration in efforts to cut costs. FTC Chairwoman Edith Ramirez
has identified the possibility of a retrospective of completed
hospital-physician acquisitions, noting that “there would be
great value in examining more closely the effects of combinations that have a significant vertical element.” 64 Perhaps, as
in Evanston, this retrospective will provide the FTC with yet
additional enforcement targets and strategies to continue its
winning streak for years to come. 䡵
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