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Introduction
It is, perhaps, time to take stock of the issue of ’criminal antitrust’ in the EU. In recent years there
has been a greater focus on the criminalisation of competition law, in particular in respect of cartels,
in numerous jurisdictions around the world. The US has long advocated criminalisation and
regularly sends individuals to jail for cartel conduct. Moreover, the majority of the twenty eight EU
Member States currently have the ability to impose criminal penalties for some types of antitrust
violations [1] . While actual enforcement of these powers has to date been thin on the ground, this
does not exclude the possibility that enforcement could become more active in the future - after all,
actual criminal enforcement did not become commonplace in the US until many years after the
criminal legislation was enacted. Some EU countries are clearly putting criminalisation high on their
agenda as an enforcement tool against cartels. For example, the UK has changed its legislation with
respect to the ’criminal cartel offence’ with the express purpose of increasing the number of
criminal prosecutions. In contrast, at EU level, there does not appear to be any political appetite to
introduce EU criminal sanctions for a number of reasons explained below. Is this the right approach,
or should the EU go down the path of criminalisation ?
The US Perspective vs. the historic EU perspective
The modern proliferation of criminal sanctions for antitrust infringements was instigated by the US
many years ago. Section 1 of the Sherman Act 1890, 15 U.S.C § 1, criminalises agreements in
restraint of trade. Both corporations and individuals are subject to criminal prosecution for cartel
conduct including price fixing, bid rigging, and horizontal market allocation. However, though
cartels were criminalised in the US in 1890, it was not until over seventy years later that jail time for
offenders started to become common, largely triggered by the Electrical Equipment
(GE/Westinghouse/Bradley et al) indictments. This case exposed a broad range of conspiracies in the
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US that resulted in electrical utilities overpaying for equipment and hence customers paying too
much for electricity from rate-based regulated utilities [2]. Additionally, as the years passed, the
maximum penalties increased - the Antitrust Criminal Penalty Enhancement and Reform Act 2004
increased the maximum individual fine from USD 350,000 to USD 1 million, and increased the
maximum prison sentence from three to ten years. In recent years the individuals prosecuted by the
DoJ are being sent to prison with increasing frequency and for longer periods of time - in fiscal year
2012 the US courts imposed 45 prison terms with an average sentence of just over two years per
defendant as punishment for cartel involvement [3].
The former Deputy Assistant Attorney General of the US Department of Justice Scott Hammond
summed up the US view as follows : "Cartels have no legitimate purpose and serve only to rob
consumers of the tangible blessings of competition… participation in a cartel is viewed in the United
States as a property crime, akin to burglary or larceny, and it is properly treated accordingly" [4].
Cartels have therefore long been viewed as a serious crime in the US. However, a similar mind set
has not been prevalent in other jurisdictions where cartel conduct has not historically been
perceived as problematic or harmful. In the early part of the twentieth century, cartels were
widespread and even encouraged by some governments as is evident, for example, by the
international steel cartel agreement of 1926 signed by major steel producers in Germany, France,
Belgium and Luxembourg (Entente Internationale de l’Acier). A similar tolerance of cartels was seen
in the UK. For example, in Adelaide Steamship, a case concerning price-fixing, the Privy Council
stated :
"..no contract was ever an offence at common law merely because it was in restraint of
trade… The right of an individual to carry on his trade or business in the manner he
considers best in his own interests involves the right of combining with others in a
common course of action, provided such common course of action is undertaken with a
single view to the interests of the combining parties and not with a view to injure
others [5]."

In 1955 the UK government rejected a recommendation by the Cairns Committee report that cartels
should be treated as a criminal offence and instead accepted the minority view that criminalisation
was inappropriate because some cartels operated in the public interest [6]. Criminal sanctions for
cartel activity were therefore not introduced into the UK until the Enterprise Act 2002 was enacted.
More recently, in 2007 a report found that only around six in ten people in Britain believed that
price-fixing is dishonest and two in ten people believed that it is not [7]. The historic tolerance of
cartels under the common law was highlighted by the House of Lords in Norris v United States [8] ,
where secret price-fixing was found not to amount to a conspiracy to defraud unless accompanied by
other aggravating features [9]. The House of Lords said that ‘…unless there were aggravating
features such as fraud, misrepresentation, violence, intimidation or inducement of a breach of
contract, [cartel] agreements were not actionable or indictable’ [10].
Increasing Use of Criminal Sanctions Globally ?
However currently a number of competition regimes around the world include criminal sanctions,
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such as Brazil, Mexico, Canada, Australia, Israel and India. There are a number of reasons why there
is some momentum behind the geographic expansion of criminal antitrust. The driving force behind
criminalisation is a recognition (or belief) that the threat of sanctions against an individual could be
a more effective deterrent than the threat of corporate sanctions [11]. The risk of personal
punishment (especially jail time) could also encourage individuals to resist corporate pressure to
enter into unlawful activity [12]. Criminal penalties also make, perhaps, greater headlines in the
media, and so may be viewed as a good way to publicise the fact that cartels harm consumers and
have severe consequences for the individuals involved. Furthermore, the threat of personal liability
may make it easier for competition authorities to detect cartels, particularly as most countries which
have personal criminal penalties also allow individuals to utilise leniency programmes for their own
benefit.
Criminal sanctions have also gradually crept into the antitrust enforcement regimes of many
European countries. A number of EU Member States are increasingly focussing on individual liability
for competition law infringements, particularly cartels. In Austria and Germany, individuals can be
sent to prison for entering into bid-rigging arrangements [13] and in France, individuals can face
fines of up to EUR 75,000 and prison for up to four years [14] . Some regimes also create incentives
on the individuals to whistleblow, or at least cooperate. For example, in the UK it is possible for an
individual to obtain a no-action letter from the competition authority as part of the leniency system.
This means that the authority will not criminally prosecute that individual provided that the
conditions for leniency are satisfied [15]. Similar systems also apply in other jurisdictions, such as
Austria and the Slovak Republic [16] .
However, a closer look at the various EU jurisdictions reveals that criminalisation is not necessarily
a clear cut enforcement tool. A number of countries criminalise cartels in a tenuous manner such
that the offence relates more to fraud alone than a cartel offence and hence is much narrower than a
true notion of criminal antitrust. Examples of such regimes include France, Greece, Romania, and
those countries which apply criminal penalties to bid-rigging offences only (Austria, Germany,
Hungary, Poland, Italy). In practice, criminal sanctions are imposed on individuals relatively rarely
in all Member States. This is possibly due to the fact that many authorities/courts are still reluctant
to punish an individual for a crime that ultimately benefits the company, which can be subject to
heavy financial penalties - or that the relevant authorities still display some reluctance to bring
charges. This may be due to lack of experience or a cultural factor. An alternative explanation could
be that the mental element to the offence, be it fraud or dishonesty, represents an additional hurdle
on enforcers, that is, it requires evidence of more than the mere violation of competition law. (This
was the view repeatedly stated by OFT officials when lobbying for changes to the UK criminal
regime.)
Nonetheless, it is possible that criminal enforcement at the Member State level could take off in the
future. In the past year, a number of Member States have ramped up their criminal antitrust
regimes. For example, the UK has recently taken steps to reform its criminal cartel offence in order
to make it easier to successfully prosecute individuals by removing the requirement for the
competition authority to show dishonesty. Individuals guilty of the criminal cartel offence in the UK
can face up to five years in prison, unlimited fines and be disqualified as directors for up to fifteen
years [17].
Furthermore, notwithstanding the rationale behind the changes to the UK regime, a criminal
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prosecution has been brought in relation to a galvanised steel tanks cartel [18]]. In Ireland, since
July 2012, individuals that enter into cartels can be jailed for up to ten years (previously it was five
years) [19]. This amendment was a result of the EU and IMF requiring Ireland to "introduce reforms
to legislation to empower judges to improve fines and other sanctions in competition cases in order
to generate more credible deterrence" [20]. It has been said that the fact that the maximum penalty
was doubled, rather than increased by two to three years, could be interpreted as an
acknowledgment by the legislature of the harmfulness of cartels and of the need for a very serious
legal response to their occurrence [21]. In March 2013, the new Danish Competition Act came into
force which enables individuals to be imprisoned for up to 18 months for participating in serious
cartel infringements. The object of the new legislation was to increase the fines for companies and
individuals and to introduce custodial sentences in cartel cases [22].
The EU Perspective
At the EU level, Regulation 1/2003 EC introduced a decentralised system of antitrust infringement,
giving the European Commission and Member State national competition authorities the power to
enforce EU competition law. However, Regulation 1/2003 does not harmonise sanctions for
violations of competition law. Both the European Commission and individual Member States can fine
undertakings, but Member States remain free to introduce other penalties for antitrust
infringements. Accordingly, the individual Member States have the ability (but are not required) to
introduce individual sanctions for violations of competition law. The EU competition law regime
itself, unlike the US regime, and the regimes of a number of EU Member States as indicated above,
focusses solely on competition law infringements committed by undertakings and not by individuals
and such investigations lead only to administrative and civil law sanctions. Consequently, only
undertakings can be penalised and the EU legal framework does not provide for any individual
criminal sanctions at EU level. Indeed, Article 23(5) of Regulation 1/2003 EC expressly provides that
fining decisions taken by the European Commission in respect of infringements of EU competition
law are not of a criminal law nature (albeit they can be quasi-criminal for some purposes).
It has been suggested that Article 83 of the Treaty on the Functioning of the European Union
("TFEU"), which allows for the adoption of substantive criminal law measures, opens up the
possibility of harmonisation and hence some type of "EU criminal antitrust" [23]. Where Article 83
TFEU is reserved for the tackling of serious crimes with a cross-border element, such as money
laundering, it is argued that the European Council has the option of adopting a decision identifying
other areas of crime, such as cartels. However, this is far from clear. Some argue that
criminalisation of competition law at EU level would only be possible by amending Article 83 TFEU [
24]. This is because Article 83 only provides for the use of directives in adopting such measures. As
directives only bind i>Member States, Article 83 TFEU excludes the possibility of introducing
criminalisation of competition law at EU level. According to that view therefore a Treaty amendment
is necessary for the competence to criminalise competition law to exist.
Even setting aside such legal and constitutional complexities, at present there does not appear to be
any appetite at EU level to introduce criminal sanctions for violations of EU competition law. Indeed,
it has been suggested that the introduction of individual criminal sanctions in the EU system may
lead to fewer successful cartel investigations since it would provide individuals with higher
incentives to obstruct inspections and destroy evidence [25] . However this view seems difficult to
reconcile with the US Department of Justice’s track record of successful cartel prosecutions [26] .
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Rather, the European Commission seems to prefer to send a message that it will not tolerate cartels
solely by imposing significant fines on companies. For example, it recently fined eight international
banks a record EUR 1.71 billion for participating in cartels in markets for interest rate derivatives [
27] . This is as "criminal" as EU antitrust needs to be - although the European antitrust enforcement
system is by nature administrative, the levels of fines imposed are substantively akin to criminal
penalties - a fact recognised by the European Court of Human Rights, which has found that a fine
imposed for the infringement of competition law can be of a criminal nature [28].
It appears that some European Commission officials largely consider that the existing system of
administrative sanctions against undertakings is a sufficiently strong deterrent. The hefty financial
penalties are heavily publicised and can be expected to have an impact on the share value of the
company in question, as well as an impact on the company’ s public image. It is argued that this is
enough to dissuade individuals from entering into cartels, not to mention the possibility of the
company taking disciplinary action against employees involved in infringements, as well as the
resulting damage to reputation [29]. The European Commission and most national competition
authorities regularly impose significant administrative penalties on undertakings (some countries,
such as Belgium, Germany and the Netherlands, also impose administrative (rather than criminal)
fines on individuals). For example, the current Director General for Competition of the European
Commission has publicly stated that he considers that the combination of corporate administrative
fines with the Commission’s cartels leniency programme is an effective deterrent, and that this has
been successful in increasing the number of cartel decisions (on average the Commission issues five
decisions per year) [30].
Further, another official at the European Commission has previously indicated that enforcement
becomes more complicated where the system involves individual sanctions, particularly custodial
sanctions [31]. He suggests that criminalisation can only be effective if the criminal legislation is
adequately enforced. This requires a number of criteria such as the need for adequate investigative
powers ; well-resourced and dedicated enforcement agencies ; the willingness of judges to convict ;
and, in particular, the existence of an immunity or leniency programme for individuals. He also
suggests that if leniency is not available to individuals, corporate applications may be inhibited,
leading to under-enforcement of antitrust violations [32]. He is not alone in this view. Some
individual EU countries, for example Sweden, have decided against the introduction of criminal
sanctions due to a concern that this could have a negative impact on leniency [33].
However, whilst it may be true that individual sanctions can add a layer of complexity, it would
appear that the EU already has some of the features that have been identified as necessary for
effective criminalisation. In particular, the European Commission has significant investigative
powers at its disposal and has certainly shown itself willing to use those powers to detect and punish
cartels. Of course, the ability for an individual to obtain leniency is of importance, as it would give
the offending individual an incentive to confess to his crime without fear of personal sanctions, but
this could be easily introduced.
Nevertheless, it should be noted that there has been a deliberate attempt by some to delineate any
criminal offence from EU/"national competition law" within the meaning of Regulation 1/2003. It is
important that the criminal cartel offence is distinct from national competition law so that criminal
cases can be pursued in a Member State even if there are parallel civil proceedings at the EU level [
34]. The UK is an example and a jurisdiction where the issue has been judicially considered, with the
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UK Court of Appeal confirming that the UK cartel offence is not "national competition law" [35] . The
Court found that the test for what constitutes national competition law is whether the national law in
question had the objective of applying Articles 101 or 102 TFEU (i.e. deciding substantively whether
those provisions had been infringed), rather than whether it pursued the overall objective of
preventing anti-competitive practices. The Court concluded that the question of the validity of
agreements does not arise within the context of the offence, since the UK criminal cartel offence is
aimed at the conduct of individuals. Accordingly, the Court of Appeal found that the UK can bring
criminal proceedings in respect of individuals involved in cartels which are subject to parallel
proceedings at the EU level for infringement of EU competition law.
The Challenges of Criminal Enforcement
Nevertheless, if a large number of Member States have some form of criminal sanctions, there may
be no real need for introducing criminal sanctions at the EU level, particularly given the current lack
of cases. In contrast with civil penalties, which are regularly imposed at EU and national levels,
criminal sanctions (whether imprisonment or individual fines) are in fact rarely imposed by Member
States.
For instance, in Ireland there have only been three cases since 2002 where individuals have been
given (suspended) prison sentences for cartel conduct [36]. In France, criminal sanctions are applied
on rare occasions [37]. This picture suggests that, in reality, there is not a great difference between
the EU and national systems as the primary focus is in fact on civil sanctions.
This may beg the question whether criminal penalties can really be an effective deterrent if they are
rarely enforced in practice. Experience has shown that the criminal enforcement of competition law
infringements can face significant hurdles. An often cited example is the fact that the UK has had a
criminal cartel offence for ten years but this has resulted in only one successful criminal
prosecution [38]. The collapse of the UK Office of Fair Trading’s ("OFT") trial in BA/Virgin Passenger
Fuel Surcharges [39] in 2010 is cited by some as demonstrating the difficulty of criminal
enforcement, particularly in the context of leniency applications in parallel civil and criminal
investigations, although many would argue that this prosecution was simply mishandled, a point of
view given credence by the OFT’s own report, where it acknowledges that it had made mistakes [40]
. Since then, measures have been implemented to strengthen the regulator’s criminal enforcement
capabilities, such as the recruitment of experienced criminal investigators. Furthermore, and as
noted above, the OFT recently announced that it is criminally prosecuting an individual with
dishonestly agreeing with others to divide customers, fix prices and rig bids between 2004 and 2012
in respect of the supply in the UK of galvanised steel tanks for water storage, so criminal
prosecution is clearly still a priority [41]. It remains to be seen whether the removal of the
dishonesty element from the criminal cartel offence will make it easier to bring successful criminal
prosecutions [42] .
Conclusion
It is unlikely that there will be any proposals in the near future to grant the European Commission
the power to impose criminal sanctions for antitrust violations, not least due to the legal difficulty in
introducing such powers. However, the absence of such competence is clearly not preventing the
European Commission from its mission of detecting and stamping out cartels, as evidenced by the
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number of large fines that it has imposed on undertakings in recent years (nearly EUR 2 billion in
2013) [43]. This suggests that at present, perhaps, there is no real need to introduce "EU criminal
antitrust". The threat of corporate punishment is undoubtedly a deterrent, even though
unaccompanied by personal criminal sanctions.
Nonetheless, the lack of desire for criminalisation at EU level is not stopping individual Member
States from pursuing their own initiatives to introduce or strengthen their criminal enforcement
powers in respect of competition law, alongside civil penalties for companies. A number of
jurisdictions are slowly drifting towards increased use of criminal enforcement. It may be some time
before Member States start using their criminal powers with the same zeal and confidence as their
US counterpart and hence for criminalisation to be viewed as a truly effective form of deterrence.
Perhaps what is needed is a "trigger event" which would push them into utilising their criminal
powers, as was the case in the US with the Electrical Equipment indictments. The slow drift may
then gather pace, such that criminal antitrust in EU Member States becomes a reality.
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